
Dear Minister,

More people are dying at work each 
year than on Australian roads; and 
with hundreds of thousands more 
being injured or becoming ill because 
of work, there is an urgent need to 
improve occupational health and 
safety (OHS) standards to the highest 
level.

The two reports of the Model OHS 
Law Review Panel have, regrettably, 
compromised key aspects of OHS 
law. Their recommendations have not 
only fallen well short of the highest 
standards of protections needed in 
Australia, but have failed to meet 
their own terms of reference, which 
were not to reduce OHS standards.

The Workplace Relations Ministers 
Council meets on April 3rd to make 
recommendations on model OHS 
law. It is here that we urge you to 
provide the leadership so desperately 
needed to improve OHS standards in 
Australia.  

SIX PRIORITIES FOR 
MODEL OHS LAW

1	 Consultation 			 
	 and Health and 		
	 Safety Reps

2	 Union Right to 		
	 Prosecute

3	 Risk Management

4	 Onus of Proof on 	
	 Employers

5	 Tripartism

6	 Right of Entry
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	 Consultation 		
	 and Health 			
	 and Safety 			 
	 Reps

There is now extensive international and 
Australian evidence on the value of workers’ 
involvement in terms of improving OHS 
outcomes, increasing awareness of OHS, 
and in identifying and resolving OHS issues.

Workplace health and safety representatives 
(HSRs) are fundamental to achieving 
improvements in OHS. Studies undertaken 
shortly after the initial introduction of  
post-Robens OHS laws showed conclusively 
that the presence of HSRs lifted the general 
standard of OHS management in workplaces 
where they were present.

The Problem
The Report recommends that employers 
will only need to consult if “reasonably 
necessary” (Rec 96) and take account of 
the views of those “directly affected” (Rec 
99). “Reasonably necessary” is a very loose 
term open to interpretation and misuse 
and “directly affected” limits consultation 
about health and safety matters to a 
defined group of workers. Health and safety 
issues affecting one group of workers 
may have an impact in another area of the 
business. It makes no sense to exclude the 
views of other HSRs, the Health and Safety 
Committee (HSC) or other workers.

The Solution
The principle of “must” consult is widely 
accepted because it places an unambiguous 
obligation on employers to consult. 
Therefore, “reasonably necessary” should be 
replaced with “must”; and “directly affected” 
should be removed. 

The Problem
The Report recommends that workers 
should only be able to ask HSRs to 
represent them on an OHS issue once it has 
become a dispute with the employer (Recs 
116 & 117). This will exclude HSRs from 
representing workers in their workgroup 
on issues that are not at the stage of a 
dispute, i.e. at the point of identifying 
the issue. Additionally, the effect of these 
recommendations is that workers will not 
be able to report anonymously to their HSR 
in order to raise an OHS issue with their 
employer. 

The Solution
HSRs, as workers’ representatives, must be 
able to represent their workgroup on any 
OHS matter, not just when it becomes a 
dispute. Remove the restrictive definition of 
“issue” and insert the ability for workers to 
raise issues directly with their HSRs.

The Problem
The Report provides no time limit to 
determine the make up of workgroups for 
the election of HSRs. In mobile or temporary 
workplaces where work is short term, but 
potentially high risk in nature, this could 
mean workgroups are never set up, or that 
the process becomes unreasonably lengthy.

The Solution
Include a time limit for the decision on 
workgroups of a maximum 14 days after 
being requested.
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The Problem
The Report recommends that the resolution 
of disputes about Provisional Improvement 
Notices (PINs) should go before the courts 
before a decision has been made by 
an inspector (Rec 120). This effectively 
intimidates HSRs and places an unnecessary 
legal hurdle in the way when they are trying 
to resolve a legitimate concern.

The Solution
Ensure that disputes over PINs can only 
go to a court or tribunal for determination 
after the involvement of an inspector.  

The Problem
HSRs are workers’ representatives and 
volunteers who have rights and powers 
that they exercise on behalf of their fellow 
workers. As such, they do not have either 
functions or duties. Regrettably, the Report 
recommends that:

an employer or a single worker will be •	
able to apply to a court to disqualify a 
HSR for repeatedly neglecting their HSR 
functions or acting unreasonably in the 
performance of their functions  
(Rec 113)
HSRs undertake competency based •	
training (Rec 110)
HSRs should have only qualified •	
protection from civil liability 
(Rec 112)

These recommendations create legal 
obligations for HSRs, undermine every 
state and territory law and will have the 
perverse affect of discouraging people from 
volunteering for the role. 

The Solution
The only people who should be able to 
remove a HSR from their role are the 
majority of workers who elected them 
within their workgroup. This is a basic 
democratic principle. In any action taken 
to disqualify a HSR, the grounds for such 
action must be based on the “intent to 
do harm”. Furthermore, HSRs must have 
unqualified protection from civil action.

The Problem
The Report recommends that for a HSR 
to order a cease work direction that there  
must be “reasonable grounds”. A similar 
qualification applies to the workers who 
cease work. This is less than the current 
common law right.

The Solution
Remove the words “reasonable grounds” 
and provide for the inspectorate to 
determine decisions about the cease work. 

The Problem
It appears that employers may be able to 
take over the process of elections for HSRs 
(Rec 101).

The Solution
Workers, and their unions, are the only 
ones who should have a role in determining 
who represents them. Employers should 
only be able to initiate discussions about 
establishing workgroups. They must be 
excluded from determining the structure 
of workgroups without the requirement 
to negotiate with workers and their 
representatives. Employers should have no 
role in running elections for HSRs. 

The Problem
The Report recommends that who covers 
the cost for HSR training should be open to 
discussion. This could lead to HSRs being 
asked to pay for the training themselves 
(Rec 111). The Report also recommends 
that training is to be competency based and 
approved by the relevant authority. HSRs 
require training to ensure they are aware of, 
and able to exercise their rights. As HSRs 
do not have duties or functions they can not 
have competencies set for them. As elected 
representatives, those who determine their 
competency are their electorate (as for 
politicians). 
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		  Union Right 	
		  to Prosecute

Trade unions have been able to prosecute 
breaches of OHS legislation in New South 
Wales since the 1940s.  The number of 
union initiated prosecutions has been 
relatively low and limited to circumstances 
where the regulatory authority has declined 
to prosecute and the union involved felt 
that important questions of principle were 
involved.  Some union initiated prosecutions 
have been adopted by the regulator. The 
recently released report by the Honourable 
Justice Paul Stein QC found no evidence that 
the right to prosecute had been abused by 
unions.

The Problem
The Report has removed the right of unions 
to represent workers through union run 
prosecutions. 

The Solution
Union run prosecutions are an essential 
element of any OHS Act and must be 
included in Model law.

								      

The Solution
The choice of accredited training provider is 
at the discretion of the HSR and the cost of 
the training must be borne by the employer. 
Additionally, the HSR must be paid as if at 
work whilst attending approved training.  
The reference to competency based training 
must be removed.

The Problem
The Report recommends that health 
and safety committees (HSCs) are to be 
comprised of equal numbers of employee 
and employer representatives. This 
undermines current legislation, which refers 
to “at least half worker representatives”. 
The Report provides no link between HSRs 
and membership of HSCs. This creates 
the possibility of HSRs, who have rights to 
represent, being excluded from HSCs.

The Solution
Link the membership of HSCs to HSRs. 
Insert “at least half” instead of equal 
numbers of worker and employer 
representatives.

The Problem
The Report recommends that duty of 
care provisions be allocated to service 
providers, including to organisations who 
provide OHS training. This goes beyond 
current commercial law arrangements and 
undermines the representative role of trade 
unions as recognised by the ILO.

The Solution
Delete references to duty of care for service 
providers.
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		  Risk 					  
		  Management

Risk management is a critical task in 
terms of implementing effective OHS 
management. It should be noted that 
risk assessment has been the focus 
of attention with regard to a number 
of serious incidents; the most recent 
significant example was the inadequacy of 
risk assessment in the Beaconsfield mine 
collapse.

The Problem
The Report recommends that risk 
management not be included in the model 
law for employers despite acknowledging it 
is an essential element for improving safety
(Rec 136).

The Solution
The risk management process must be 
legally enforceable to ensure it is activated. 
The Model OHS Act should require duty 
holders to implement risk management 
principles and those principles must be 
included in the Model law.

		

		

		  Onus of 			
		  Proof on 			
		  Employers

It is of vital importance in relation to the 
defences available under OHS legislation 
that the defendant bears the onus of proof.  
Any other approach would significantly 
compromise the prospects of the effective 
enforcement of the general duties 
imposed by OHS legislation and inhibit the 
achievement of its objectives. 

Clearly, the defendant (whether employer, 
designer, supplier, manufacturer or person 
in control of work premises) is in the best 
position to know what has been done, 
what other available measures could have 
been taken and the expense, difficulty 
or inconvenience involved in adopting 
measures that would have reduced or 
eliminated risks to safety.  Thus, whatever 
the relationship between the general 
duties and the defences in OHS legislation, 
it is critical that the legislation makes it 
clear that the defendant bears the onus 
in respect of the question of reasonable 
practicability or the absence of control.  

The Problem
The Report advocates that the onus should 
fall on the prosecutor to prove the employer 
failed to take reasonably practicable steps 
to avoid the breach (Rec 62).

The Solution
It is critical that the legislation makes it 
clear that the defendant bears the onus 
in respect of the question of reasonable 
practicability or the absence of control.  
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		  Tripartism

The importance of a genuine tripartite 
approach to OHS can not be overstated. 
Tripartism has a long history in Australia 
and is widely recognised as being 
advantageous to improving OHS standards. 
It was a principle recommendation coming 
out of the influential British Robens Report 
(1972) and is recognised by the ILO through 
Occupational Safety and Health Convention 
1981 No.155, a convention that Australia 
has ratified. In fact, tripartism underpins 
the whole structure of the ILO. A strong and 
robust OHS framework must be built on a 
tripartite approach. 

The Problem
The Report fails to include tripartism in the 
“objects” of the Model law (Rec 80) as it was 
outside the scope of the review. This was a 
serious exclusion.

The Solution
The Model Act must include an object that 
reflects the provisions and principles of 
ILO Convention 155; and must establish 
a consultative body in each jurisdiction to 
deliver it.

		  Right of 			
		  Entry
The ILO highlights the crucial role of 
unions in securing safer, healthier work 
and “argues strongly for a strengthening 
of collective voice as the primary means 
of improving working conditions, and 
protecting workers’ health.”

Unions perform a critical role in monitoring 
compliance, providing an avenue for 

workers to report problems anonymously, 
resolve OHS problems with management 
and identify serious breaches of OHS 
legislation requiring intervention.

The Problem
While the Report accepts the important 
role of unions in investigating suspected 
breaches of OHS law, it has recommended 
that 24 hours notice be required for access 
to documents (Rec 215). The Report does 
not state whether premises or substances 
can be inspected by union officials. Further, 
trade union officials will be required to 
be trained, including in risk management, 
with no such requirement placed on 
duty holders.  It also appears that these 
recommendations are contrary to the 
requirements of the Fair Work Act. 

The requirement of 24 hours notice to 
inspect documents presents a logistical and 
overly bureaucratic nightmare for unions 
needing to access information relating to 
the suspected breach. Union officials often 
travel long distances to workplaces to 
inspect suspected breaches. If they can’t 
access documents relating to the breach 
on the spot, it effectively means they will 
be required to return again in 24 hours to 
access the documents for no other reason 
than a bureaucratic and illogical time limit.

The Solution
Remove the requirement for 24 hours 
notice to access documents relating to 
suspected breaches. Include premises and 
substances. Remove the requirement for 
training for union officials.
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